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Between 1895 and 1907 the majority of Australian states enacted legislation to create a 
children’s court within their respective criminal justice systems. The creation of a distinct 
space—both metaphorical and literal—for the administration of juvenile justice represented a 
significant reform of the criminal justice process. It is one that remains relatively unexplored 
by legal history scholars, particularly in the Australian scholarship. The objective of this 
article is to examine the specific legislation that created these courts in each state in Australia. 
How did states approach the task of drafting such legislation? What issues did they want to 
address? How did they draft the legislation in order to address these issues? The analysis of 
these statutes highlights the complexities associated with juvenile justice. The different 
approaches to this legislation demonstrate the complicated and conflicted attitudes towards 
children and juvenile justice that existed at the time. 
 
 

We note with pleasure the passing into law of the Act…dealing with 
neglected children and juvenile offenders, and hope it may do for the 
welfare of the rising generation of Australia all that is expected of it.2 

 
The creation of children’s courts in England via the Children Act 1908 has been 
described as ‘both an ending and a beginning’.3 But over a decade before that ending, 
in 1895, the colony of South Australia passed legislation creating its first children’s 
court and was followed by the remaining Australian states between 1905 and 1907.4 
These Acts put an end to the practice of administering justice to juveniles in ordinary 
courts and heralded the beginning of a new approach to juvenile justice involving 
separate, specialist courts. 

Juvenile justice has been the focus of considerable attention recently. 
Questions are being asked, for example, about the appropriate age for young 
offenders to be incarcerated in adult prisons; the appropriateness of naming young 
offenders in the press; and calls are being made advocating for an approach to 

1 This title is taken from ‘A Children’s Court’, National Advocate (Bathurst), 20 November 1891, 
http://nla.gov.au/nla.news-article157156375, (accessed 3 July 2017), p. 2: ‘The removal of even the erring 
little folks from this atmosphere of crime, to be dealt with by a commonsense tribunal, is a departure from 
ancient custom on which Adelaide is to be congratulated.’ 
2 'Neglected Children and the Juvenile Offenders' Act', The Cobar Herald, 7 October 1905, p. 4. 
3 A. Logan, 'Policy Networks and the Juvenile Court: The Reform of Youth Justice, C. 1905–1950', Crimes 
and Misdemeanours, vol. 3, no. 2, 2009, p. 18. 
4 The State Children Act 1895 (SA); The Neglected Children and Juvenile Offenders Act 1905 (NSW); The 
Youthful Offenders, Destitute and Neglected Children Act 1905 (Tas); Children’s Court Act 1906 (Vic); The 
State Children Act 1907 (WA); and The Children’s Courts Act 1907 (Qld). 
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juvenile delinquents that is mindful of their youth.5 These are not new questions or 
arguments. The very same ones were being asked well over a century ago.6 

Juvenile offenders were a problem that Australian colonies had to address 
from the arrival of the First Fleet onwards.7 A distinct system of juvenile justice was 
non-existent in the eighteenth century in England and its colonies. The inclusion of 
three children within the population of the first convicts to arrive at Botany Bay 
demonstrates the prevailing attitude of indifference towards juvenile offenders at 
this time. Having been tried as adults, the fact that the three were sentenced to 
transportation rather than hanged has been described as a small concession made on 
account of their youth.8  

During the nineteenth century, largely as a result of the work of philanthropic 
child-saving/child-rescue organisations, perceptions of children and childhood 
changed dramatically, both here and overseas.9 For the first time, children and 
childhood were distinguished from adults and adulthood in terms of their societal 
roles. This led to the development of a separate system of juvenile justice in the 
United Kingdom, the United States, and Australia.10 Reformatories and industrial 
schools became the preferred means of separating juvenile offenders from adults in 
prison. Reformers, however, were not satisfied with these measures and set their 
sights on the criminal courts. Changes to court procedures here in Australia, and 
elsewhere, initially took the form of relatively minor modifications to existing 
prosecution practices.11 Some involved legislative reform while others were brought 
about by relatively simple, informal administrative decisions. For a variety of 
reasons, however, these reforms failed. By the end of the nineteenth century 
reformers were calling for the formal establishment of courts that would focus on the 
rehabilitation of neglected and delinquent children, and on their character 
development rather than punishment. These campaigners argued that neglected 

5 D. Dingwall, ‘Youth Offenders Rate on the Rise Again in the ACT’, Canberra Times, 13 February 2017, 
http://www.canberratimes.com.au/act-news/youth-offenders-rate-on-the-rise-again-in-the-act-20170213-
gubq8h.html, (accessed 4 March 2017); J. van Groningen, ‘Young Offenders do Better when Placed in 
Adult Jails’, The Australian, 6 February 2017, http://www.theaustralian.com.au/opinion/young-
offenders-do-better-when-placed-in-adult-jails/news-story/488fce0f01c2eb3854df3f2545f0467a, (accessed 
5 March 2017); ‘Naming the Youth Thugs’, Herald Sun, 6 February 2017, 
http://www.heraldsun.com.au/news/opinion/naming-the-youth-thugs/news-
story/668569fc700f1585d48b39269f9fd748, (accessed 4 March 2017); P. Shelton, ‘We Must Resist the 
Temptation to Lock Them Up and Throw Away the Key’, The Huffington Post, 2 February 2017, 
http://www.huffingtonpost.com.au/paula-shelton/we-must-resist-the-temptation-to-lock-them-up-and-
throw-away-the/, (accessed 4 March 2017). 
6 See for example: Juveniles and Crime: Some Suggested Reforms; The Age, 9 July 1901, p. 6; Protection 
of Child-life, The West Australian, 13 June 1907, p. 3. 
7 R. Holden, Orphans of History: The Forgotten Children of the First Fleet, Text Publishing, 2000, p. 3. 
8 Holden, Orphans, p. 22. 
9 A. Platt, 'The Rise of the Child-Saving Movement: A Study in Social Policy and Correctional Reform,' 
Annals of the American Academy of Political and Social Science 381, 1969, p. 21; R. van Krieken, 'Childhood 
in Australian Sociology and Society,' Current Sociology 58, no. 2, 2010, p. 232. 
10 H. Shore, ‘Reforming the Juvenile in Nineteenth and Early Twentieth Century England’, Prison Service 
Journal, Issue 197, 2011, p. 4. See also S. Magery, ‘The Invention of Juvenile Delinquency in Early 
Nineteenth Century England’, Labour History, no. 34, 1978, p. 11. 
11 J. Anderson, 'Juvenile Courts—An Australian Innovation', Adelaide Law Review, 35, 2014, p. 331. 
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children and juvenile offenders were, more often than not, a product of an unhealthy 
home life and thus not entirely to blame for their criminal actions.12  

The history of these courts, particularly in the Australian context, has been 
overlooked by legal history scholars until recently. The extant scholarship tends to 
focus on the novelty of innovation and discussing which country, state, or region 
was the first to invent such a court.13 The variety of informal mechanisms that many 
courts were using prior to passing legislation makes the task of identifying exactly 
who invented these courts nearly impossible. This article moves beyond discussion 
of who invented these courts. Instead, it contributes to the literature on the history of 
juvenile justice in Australia by pinpointing and examining the various colonial and 
state statutes that were passed between 1895 and 1907 that purported to create such 
courts. 

This article does not attempt to provide a singular, national picture of the 
history of juvenile justice. In Australia both child welfare and criminal justice are 
state responsibilities meaning that each state was responsible for developing its own 
juvenile justice system. The history of children’s courts in each state would differ 
greatly in terms of the individuals involved, the time frames, the debates, and the 
like. It is impossible in the scope of this article to comprehensively address each state 
in this way. In circumstances where each jurisdiction already had well-established 
criminal court processes and procedures in place, this article focuses on the very first 
children’s court Acts in each state and uses these statutes to consider the different 
approaches taken to the implementation of legislation to create and regulate these 
courts. The research draws predominantly from parliamentary debates and press 
reports, as well as content analysis of relevant statutes to examine this relatively 
small, but significant, moment in each state’s legal history. 

The article is divided into three parts. The first considers the context of this 
legislative reform. It identifies who was acknowledged as being responsible for these 
reforms, why they specifically wanted children’s court legislation, and what they 
wanted to see in such legislation. The second part identifies and compares the first 
statutes in each colony and/or state. The final part focuses on the key provisions of 
the statutes and analyses them in terms of what campaigners had called for.  
 
The Road to Legislation 

 
The first statutes to create children’s courts were not the first time Australian 
jurisdictions had attempted to deal with the problem of juvenile offenders. In the half 
a century before, most states had passed legislation to implement simple 
modifications to existing practices. In 1850, for example, New South Wales passed An 
Act for the More Speedy Trial and Punishment of Juvenile Offenders, providing for the 
summary trial of children under fourteen years of age who had been charged with 

12 D. Alley, ‘The History and Development of the Children’s Court in Victoria’, Australian Crime 
Prevention Council Forum 11, vol. 3, no. 3, 1980, p. 11.  
13 See, for example: S. J. Fox, 'The Early History of the Court,' The Future of Children, vol. 6, no. 3, 1996, p. 
29; Anderson, Juvenile Courts, p. 331; D. Tanenhaus, Juvenile Justice in the Making, Oxford University 
Press, 2004; D. King, A. Day and P. Delfabbro, 'The Emergence and Development of Specialist Courts: 
Lessons for Juvenile Justice from the History of the Children’s Court in South Australia?', The Open 
Criminology Journal, vol. 4, no. 1, 2011, p. 40. 
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larceny offences.14 Victoria’s Neglected and Criminal Children's Act 1864, South 
Australia’s Juvenile Offenders Act 1872, and Tasmania’s Act for the More Effectual 
Punishment of Juvenile Offenders 1875 were all drafted in similar terms, focusing on 
remand and punishment.15 

The practice of placing neglected, destitute, and delinquent children in 
orphanages, industrials homes and other institutions was heavily criticised in the 
latter part of the century with the 1874 NSW royal commission into such institutions 
describing them as a ‘legalised gateway to hell’.16 The period between 1880 and 1910 
saw the rise of the child rescue movement and considerable legislative reforms 
dealing with child protection.17 A number of child protection organisations were 
established across the country at this time, like the Victorian Society for the 
Prevention of Cruelty to Children, established in 1894.18  

Thus, with the development of the child rescue movement, and governments 
who were increasingly willing to intervene in the lives of their citizens, earlier 
reforms were judged as inappropriate and ineffective. Calls for the creation of 
specialist children’s courts came from a variety of sources such as charities, 
philanthropists, politicians, and legal professionals. Most significantly, the 
parliamentary records overwhelmingly demonstrate that women and women’s 
groups were particularly influential.  

It is clear that first-wave feminists—and women’s enfranchisement—made 
significant contributions to the establishment of these courts. In Victoria, for 
example, the Attorney-General, the Hon John M. Davies, informed parliament that 
he had been visited by ‘a number of ladies to ask him to bring in a bill to make better 
provision for the trial of children’.19 Queensland’s parliamentarians in particular 
recognised the contribution that ‘women voters’ had made to the establishment of 
their children’s court.20 Queensland’s Hansard lists no less than 25 organisations that 
the National Council of Women of Queensland had informed parliament had 
examined the draft legislation.  Mr George Ryland, the member for Gympie, declared 
his belief ‘that the sentiment of women in politics will have a good effect upon our 
legislation in a good many other things besides children’s courts’.21 Elsewhere, 
Caroline Emily Clark and Catherine Helen Spence were influential in establishing the 
very first children’s court in South Australia, and Vida Goldstein was funded by 
Victorian Government to travel to the United States to collect information about the 
operation of children’s courts in that country.22  

14 An Act for the More Speedy Trial and Punishment of Juvenile Offenders 1850 (NSW) s1. 
15 Neglected and Criminal Children's Act 1864 (Vic); Juvenile Offenders Act 1872 (SA); and Act for the more 
effectual Punishment of Juvenile Offenders 1875 (Tas).  
16 J. Fogarty, ‘Some Aspects of the Early History of Child Protection in Australia’, Family Matters, no. 78, 
2008, pp. 52-59. 
17 See, for example, S. Swain, ‘History of child protection legislation’, Royal Commission into Institutional 
Responses to Child Sexual Abuse, Sydney, 2014. 
18 A. Tomison, ‘A History of Child Protection: Back to the Future?’, Family Matters, vol. 60, no. 4, 2001, p. 
46. 
19 Victoria, Parliamentary Debates, Legislative Council, 1 August 1906, 604 (Davies). 
20 Queensland, Parliamentary Debates, Legislative Assembly, 28 August 1907, 480 (Ryland). 
21 Queensland, Debates, 28 August 1907, 480 (Ryland).  
22 Anderson, Juvenile Courts, p. 336. 
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Whether they were women philanthropists, feminists, and/or politicians, 
children’s court campaigners across the country shared similar criticisms of existing 
court procedures and held firm views on what a modern, twentieth-century juvenile 
justice system should look like.  The central argument was that a mature, progressive 
society would recognise that children were different to adults.23  Addressing 
Queensland’s parliament, the Hon Peter Airey said ‘…it really seems absurd that we 
have gone on for all these years treating offences of children and those which are 
practically criminal in the same court.’ To which ‘An Honourable Gentleman’ 
replied, ‘We are not civilised yet’.24 Likewise in Victoria, the Hon William Edgar 
criticised the Attorney General, Mr Davies who was, in Edgar’s view, ‘a hard-headed 
lawyer’ who was not mindful of the ‘particular phase of child-life’.25  

Historians have credited the child-saving/child-rescue movement of the 
nineteenth century with shaping new perceptions of, and approaches towards, 
children and childhood in Australia, and internationally.26 Child-savers called for the 
law to shift its focus from punishing children to recognising their capacity for 
rehabilitation and reform.27 Campaigners across the country called on governments 
to establish courts for children that would be fair and humane.28 The prevailing view 
was that the law should be used to ‘secure a social good’ by reforming and 
rehabilitating neglected children and juvenile delinquents, not simply punishing 
them.29  

Before these reforms, legislation regulated the punishment of juvenile 
offenders but not their welfare. This is not to say, however, that various colonial and 
state jurisdictions had not been experimenting with less formal reforms of existing 
practice. South Australia, widely recognised as a pioneer of children’s courts, 
attempted less formal reform of court processes using ministerial orders that 
permitted children to be tried separately from adults.30 In New South Wales, Cobar 
held that state’s first ‘children’s court’ on 15 December 1902, some three years before 
its first children’s court legislation was enacted. The local Cobar magistrates, 
convinced that existing processes were ineffective, had sought the Attorney 
General’s permission to hold a ‘children’s court’ that would allow children to be 
tried separately to adults.31 In Victoria, the Attorney-General had sent a circular to all 
Police Magistrates empowering them to deal with children’s matters separately.32 
The necessity for Victoria’s Children’s Court Bill was subsequently questioned on the 
basis that the reforms contemplated by it had already been implemented, thus 

23 Queensland, Parliamentary Debates, Legislative Council, 23 October 1907, 1347 (Airey). 
24 Queensland, Debates, 23 October 1907, 1347 (Airey). 
25 Victoria, Parliamentary Debates, Legislative Council, 1 August 1906, 618 (Edgar). 
26 D. Scott, 'Yesterday’s Dreams, Today’s Realities', Children Australia vol. 23, no. 2, 1998, p. 5.  
27 Platt, ‘Rise of the Child-Saving Movement’, p. 24.  
28 Van Krieken, 1992, p. 88; K. Daly, 'What Is the Future of the Youth Court? Reflecting on the 
Relationship of Informal and Formal Justice', ANZ Youth Court Judges and Magistrates Conference, 
Adelaide, South Australia, 1999. 
29 N. Naffine, ‘Philosophies of juvenile justice’, in F. Gale, N. Naffine and J. Wundersitz (eds.), Juvenile 
Justice – Debating the issues’, Sydney, Allen & Unwin, 1993, p. 3. 
30 Anderson, Juvenile Courts, p. 332. 
31 The Cobar Herald, 7 October, 1905, p. 4. 
32 Victoria, Parliamentary Debates, Legislative Council, 1 August 1906, 622 (Davies). 
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making the Bill redundant.33 It is the frequency of informal reforms such as these that 
makes it very difficult to identify which jurisdiction first created such a court using 
these informal measures. 

Such informal reforms of existing procedure were ultimately rejected on the 
basis that they lacked ‘a firm legal foundation’.34  The measures had no certainty or 
stability to secure their operation. In Victoria, notwithstanding the existence of the 
police circular, parliamentarians generally agreed that even if police magistrates had 
the capacity to hear children’s matters separately, the passing of legislation making 
such procedures mandatory rather than discretionary was highly desirable.35 

Similarly in South Australia, Sir John Downer raised concerns in parliament 
about a case he had seen in court where two girls had been charged with using bad 
language. Convicted of the offence, the magistrate had sent them to the reformatory 
without asking the girls any questions about where they lived or how they were 
treated at home. ‘This’, Sir John Downer said, ‘was tantamount to imprisonment, and 
it was high time such a loose method of administration was checked by surrounding 
it with wholesome safeguards.’36 

The belief that the criminal justice system itself contributed to the criminality 
of children was the impetus behind numerous informal attempts at reform. While the 
child-saving movement tended to look to environmental factors such as a child’s 
home life or class as contributing to their criminality, others laid the blame for the 
manufacture of criminals squarely at the feet of ordinary courts and judges. A 
column published in 1891 in New South Wales claimed that the ‘state manufactures 
more criminals year by year by its convict system and penal treatment than it knows 
of’.37 An editorial appearing in Victoria’s Geelong Advertiser in 1906 argued that the 
practice of charging and trying children under existing systems could have a lasting 
effect on them ‘when the exercise of a little common sense and a little humanity 
would have made him a useful citizen’.38 Cognisant of the law’s role in 
manufacturing criminals, Queensland’s Attorney General argued that their legal 
system was ‘far back in the ages of barbarism.’ ‘It is curious of judge-made law,’ he 
said, ‘that it tends to manufacture criminals’.39 The solution, it was thought, would 
lie in legislation. 

 
The Legislation 
 
The desire for children to be given every opportunity to become useful citizens, 
coupled with a view that existing courts were not equipped to achieve such ends, 
resulted in the widespread creation of specialist children’s courts in Australia 
between 1895 and 1907. The table below summarises the very first children’s court 

33 Victoria, Parliamentary Debates, Legislative Council, 1 August 1906, 622 (Pratt). 
34 Anderson, Juvenile Courts, p. 336. 
35 Victoria, Debates, 1 August 1906, 622 (Pratt). 
36 South Australia, Parliamentary Debates, Legislative Council, 10 October 1895, p. 1775 (Downer). 
37 ‘A Children’s Court’, National Advocate (Bathurst), 20 November 1891, p. 2. 
38 ‘Friday July 13th 1906’, Geelong Advertiser, 13 July 1906, p. 2. 
39 Queensland, Parliamentary Debates, Legislative Council, 23 October 1907, 1347 (Airey). 
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legislation passed in the colony of South Australia in 1895 and, subsequently, in the 
remaining states between 1905 and 1907.40 

To conduct this comparison, some methodological issues needed to be 
addressed. Deciding what legislation would count as having created each 
jurisdiction’s first children’s court legislation was not a straightforward task. For 
South Australia, for example, the State Children’s Act 1895 has been used. This Act is 
the one most often cited and celebrated as having created a children’s court in South 
Australia, notwithstanding the fact that it did not directly refer to the creation of a 
separate, specialist court.41 Using the 1895 Act illustrates how the states were 
influenced by, and attempted to improve upon, South Australia’s innovation. When 
placed side-by-side with the other statutes in the table below, its provisions, while 
not as comprehensive as those of the other states, are still capable of comparison to 
the others.  

On the other hand, in New South Wales, Part IV of the Infant Protection Act 
1904 (NSW) did refer directly to ‘Children’s Courts’ but contained only two sections 
that were of very limited operation. They referred only to complaints under the Act 
or ‘in respect of children deserted and left without means of support’ being heard by 
a magistrate and those complaints were to be heard in closed courts.42 When 
compared to the Neglected Children and Juvenile Offenders Act 1905 (NSW) that 
followed less than a year later, it is apparent that the 1904 reform was essentially 
procedural and limited to neglected children rather than juvenile offenders. It did 
not involve the introduction of a new court, regardless of what the heading might 
have indicated. The 1905 Act, however, did establish separate children’s courts in 
New South Wales with the same exclusive jurisdiction and specific procedures as the 
other states that followed. For these reasons, the 1905 Act is used in the following 
comparison. 

Tasmania presents an interesting case that warrants further discussion. The 
following comparison uses the state’s Youthful Offenders, Destitute and Neglected 
Children Act 1905 (Tas).43 This Act, however, does not appear to have been identified 
in any previous studies of the history of the children’s court in Tasmania. Travers, 
White, and McKinnon, for example, cited the Infants’ Welfare Act 1935 (Tas) as having 
‘established a unified system’ of child protection and justice issues.44 Seymour cited 
the Children’s Charter 1918 (Tas) as creating the first Tasmanian children’s court and 
specifically excluded the 1905 Act as creating a children’s court.45 Like South 
Australia, the 1905 Act did not expressly refer to the creation of children’s courts, 
whereas the 1918 and 1935 Acts did. The 1905 Act is comprised of only six sections, 
while the 1918 and 1935 Acts are far more comprehensive. 

40 State Children 1895 (SA); Neglected Children 1905 (NSW); Youthful Offenders 1905 (Tas); Children’s Court 
1906 (Vic); State Children 1907 (WA); and Children’s Courts 1907 (Qld). 
41 Anderson, Juvenile Courts, p. 331. 
42 Infant Protection Act 1904 (NSW), ss31-32. 
43 The Youthful Offenders, Destitute and Neglected Children Act 1905 (Tas), s4. 
44 M. Travers, R. White and M. McKinnon, ‘The Children’s Court in Tasmania’, in R. Sheehan and A. 
Borowski (eds.), Australia’s Children’s Courts Today and Tomorrow, Children’s Well-Being: Indicators and 
Research 7, Dordrecht , Springer, 2013, p. 104. 
45 J. Seymour, Dealing with Young Offenders, Sydney, The Law Book Company Limited, 1988, p.83. 
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Closer inspection of the 1905 Act, however, indicates that it is capable of 
comparison to the statutes passed by other states and South Australia. First, it 
provided for separate hearings for children in closed courts.46 Second, there is further 
extra-legal evidence of the 1905 Act having created Tasmania’s first children’s court.  
Notwithstanding no reference being made in the Act to the creation of children’s 
courts, the Tasmanian press reported on the Youthful Offenders Bill as the ‘children’s 
courts’ legislation and subsequently reported on the activities of children’s courts 
around the state from November 1905 onwards.47 If South Australia is to be 
celebrated for creating its first children’s court based on its 1895 legislation without 
any reference to such a court and with few sections included in it, then including 
Tasmania’s 1905 statute in the following comparison is justified. 

 
Table 1. Comparison of first children’s courts legislation 
 

 SA NSW Tas Vic WA Qld 
 State 

Children’s 
Act 1895 

Neglected 
Children & 
Juvenile 
Offenders 
Act 1905 

Youthful 
Offenders & 
Destitute & 
Neglected 
Children 
Act 1905 

Children’s 
Courts Act 
1906 

State 
Children 
Act 1907 

Children’s 
Courts Act 
1907 

Age U16 5-16 years Boys u16 & 
Girl u18  

U17 U18 U17 

Bench One or 
more JPs: 
s31 

Special 
magistrate: 
s9(1) or 
any two 
JPs: s9(2). 

Police or 
stipendiary 
magistrate 
or one or 
more JPs: 
s3. 

Any 
person, 
police 
magistrate 
or JP: s4. 

Special 
magistrate: 
s18(2). Or 
two or 
more JPs: 
s18(3). 

Police 
magistrate; 
Or two or 
more JPs: 
s3(2). 

Offences Committed 
by a child 
and 
punishable 
summarily: 
s31 

Committed 
by or 
against 
children: 
s10 (a).   
 

Charges 
against any 
child: s3. 

Any act 
punishable 
on 
summary 
conviction, 
committed 
by 
children: 
s12. 

Committed 
by or 
against 
children: 
s19(a). 

Committed 
by children: 
s3(1). 
 

Arrest  For 
neglected/ 
destitute 
child: s32-
33 

Taken to 
shelter: 
s19. 

No 
reference 

Prison last 
resort.  
Kept apart 
from adult 
prisoners: 
s18(4). 

For 
neglected/ 
destitute 
child: ss23-
26. 

Bail or into 
care of 
another.  
No prison 
or lock-up 
pending 
hearing: s4. 

46 The Youthful Offenders, Destitute and Neglected Children Act 1905 (Tas), s3. 
47 ‘Children’s Courts’, Examiner, [Launceston] 29 June 1905, p. 6; ‘State Parliament’, Examiner, 
[Launceston] 1 September 1905, p. 6; ‘Youthful Offenders’, Daily Telegraph, [Launceston] 24 January 
1906, p. 4; and ‘Other people’s Opinions’, Daily Post, [Hobart] 31 May 1909, p. 6. 
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 SA NSW Tas Vic WA Qld 
Time & 
Location 
of 
hearings 

In another 
building. 
Not in any 
police or 
court 
house: 
s31(a) 
 
Outside 
Adelaide, 
hearing 
may be in 
police or 
court house 
but not 
when 
ordinary 
trials held: 
s31(b). 

In 
proximity 
of shelter: 
s12(a).  
 
Building 
or room 
approved 
by 
Minister; 
if held in 
courtroom 
or police 
office then 
not at 
hour 
when 
ordinary 
court 
business 
transacted: 
s12(b). 

In room or 
place 
approved 
by 
Attorney 
General.  
Not in 
police 
office or 
court 
room: 
s3(1). 
 
If held in 
courtroom 
or police 
office then 
not when 
ordinary 
court 
business 
transacted: 
3(2). 

Same 
building as 
Court of 
Petty 
Sessions 
but not at 
same time 
court is 
sitting, 
otherwise, 
any room 
or building: 
s6 
 
Petty 
Sessions 
business 
takes 
precedence: 
s11(2) 

Building or 
room 
approved 
of by 
Minister. 
Not in 
police or 
court 
house: 
s21(1). 
 
If court 
house or 
magistrate’s 
office 
approved, 
hearing not 
when 
ordinary 
court 
business 
transacted 
s21(2). 

Within 
Brisbane 
and 
elsewhere 
where 
practicable 
in room 
other than 
court of 
petty 
sessions. 
 
Special 
times to be 
fixed; 
notices 
given: 
s3(3). s3(4) 

Probation 
officers 

No 
reference. 
NB: 
probation 
referred to: 
s34(c), s35 

No 
reference. 
NB: 
probation 
referred 
to: s29. 

No 
reference. 

Yes – male 
or female 

No 
reference. 
NB: 
probation 
referred to: 
s29. 

No 

Closed 
courts 

No Yes: 
s13(1). 
 

Yes: s4 Yes – s15 Yes: s22(1) Yes – 
press 
excluded: 
s5 

Restrict 
Press 

No No No No Yes – if 
court order: 
s22(2). 

No  

Penalty Reform 
school: s40 
 
Neglected/ 
Destitute 
sent to 
institution 
other than 
reformatory 
school: s41.  

Court may 
order 
parents to 
pay 
penalty, 
damages 
or costs 
where 
child 
convicted: 
s25. 

No 
reference 

Extensive 
provisions 
range from 
dismissing 
charges to 
prison 
term: s20. 

Court may 
impose 
alternatives 
in lieu of 
sentencing: 
s28. 

No need 
to convict.  
Can be 
ordered to 
pay costs: 
s6. 
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Realities and Practicalities 

 
While the general framework for each jurisdiction’s children’s courts was essentially 
the same, no two statutes were the same. Instead, each state demonstrated a 
determination to draft legislation largely independently of the others. This is so even 
where they were creating what was essentially the same institution. New South 
Wales, South Australia, and Western Australia incorporated their courts within more 
general child welfare statutes, making them essentially courts for child victims of 
neglect, as much as for child offenders. Tasmania, Queensland, and Victoria, on the 
other hand, established their children’s courts via specific children’s court 
legislation.48 From the very outset, then, Australian states had quite different ideas of 
what form their children’s courts would take. 

These variances are further demonstrated in the fact that despite these courts, 
and the movement behind them being focused entirely on children and childhood, 
the six jurisdictions defined ‘child’ in five different ways: those under 16, as in South 
Australia; those between 5 and 16 years of age in NSW; boys under 16 and girls 
under 18 for Tasmania; those under 17 in Queensland and Victoria; and under 18 in 
Western Australia.49 There was no agreement as to the age when children first 
became adults. Such debates remain unresolved. Notions of child and childhood are 
still as contested as they were over a century ago.50 The different age limits adopted 
by the states illustrate how the law can define concepts that are, in reality, not easily 
defined. The changes over time to the age of majority and the age of criminal 
responsibility are further examples.51 

Ultimately, the definitions of ‘child’ were effectively rendered meaningless by 
the further provision in all jurisdictions that children had to be ‘apparently’ the 
requisite age to appear before the court.52 Such an expression has been described as 
being ‘open to some criticism if strictly analysed’ but at the time it had a strong 
procedural justification.53 The reality of the period in which these Acts were passed 
was such that many children would not have had proof of their birth. Allowing 
children who were ‘apparently’ the requisite age obviated the need for hearsay 
evidence of children—or others—who might only be able to give evidence of age by 

48 While the title of Tasmania’s Act refers to destitute and neglected children, it did not deal with 
welfare issues in the same way as New South Wales, South Australia and Western Australia. 
49 State Children 1895 (SA) s4; Neglected Children 1905 (NSW) s5; Youthful Offenders 1905 (Tas) s2; 
Children’s Court 1906 (Vic) s2; State Children 1907 (WA) s4; and Children’s Courts 1907 (Qld) s2. 
50 Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process, ALRC 
Report no. 84, 1997, chapter 20;  F. Tomazin, ‘More Support for Vulnerable Teens, More Adult Jail for 
Young Offenders’, The Age, 20 January 2017, http://www.theage.com.au/victoria/more-support-for-
vulnerable-teens-more-adult-jail-for-young-offenders-20170120-gtvhm9.html (accessed 5 March 2017); 
C. Wilson, ‘Calls to Change Queensland’s Youth Justice Laws Sending 17 year olds To Adult Prisons’, 
ABC News Online, 23 Mary 2016, http://www.abc.net.au/news/2016-03-23/queensland-youth-justice-
laws-under-pressure-over-17yo-offenders/7269076 (accessed 5 March 2017). 
51 P. Hetherington, ‘Australian Colonial Law and the Construction of Childhood: The Example of 
Western Australia’, 1829-1907, in D. Kirkby (ed.), Sex, Power and Justice : Historical Perspectives of Law in 
Australia, Melbourne, Oxford University Press, 1995, p. 119. 
52 State Children 1895 (SA) s4; Neglected Children 1905 (NSW) s5; Youthful Offenders 1905 (Tas) s2; 
Children’s Court 1906 (Vic) s2; State Children 1907 (WA) s4; and Children’s Courts 1907 (Qld) s2. 
53 R v The Children's Court; Ex Parte Carroll [1957] VicRp 21. 
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reference to what they had been told. In practice, such provisions empowered 
judicial officers to assess the apparent age of such children subjectively, likely based 
on factors such as the child’s appearance, maturity, intelligence, physical 
development, and even class and ethnicity. While such provisions were included for 
ostensibly procedural reasons, there was a suggestion, in Queensland at least, that 
the provision would provide these courts with greater flexibility to help children and 
young people. Debating the provision in Parliament, Queensland’s Attorney General 
reminded members that a key objective of the legislation was obviating the need for 
children to carry the burden of a criminal history through their adulthood. 54  

In addition to maximising the numbers of children who might avoid the fate 
often associated with having criminal records, ensuring that as many children as 
possible could benefit from being separated from adult offenders was also a vital 
part of campaigns for children’s courts. Earlier reforms that had merely aimed to 
reduce the time children spent in custody were insufficient in campaigners’ eyes.55 
Instead, they called for the physical separation of child offenders from adult 
offenders in court, police stations, and elsewhere when in custody.56 The primary 
concern, as noted by the Victorian Attorney General, was that children who were 
summoned to the ordinary criminal courts were ‘introduced into unhealthy 
surroundings, mixed up with drunkards and adult criminals, and it was very 
desirable that some provision should be made for dealing with children separately.’57 

All jurisdictions reflected the calls for the physical separation of juvenile 
offenders from adult offenders in varying degrees. Children awaiting trial could only 
be remanded in prison where alternative arrangements, such as taking children to a 
shelter, could not be made.58 Trials were to be heard preferably in separate buildings 
or, at least, at separate times to adults.59  

Even though separate hearings were a central concern for campaigners, the 
statutes reflected the reality that separation might not always be feasible. South 
Australia and Tasmania stepped tentatively into this area, providing for the 
suspension of separate hearings ‘in any particular case.’60 The other states did not 
make such allowances but made provision for matters to be heard at different times, 
if not in different buildings. Such a concession is evidence of the pragmatic decisions 
that needed to be made when it came to drafting this legislation—and evidence of 
the watering down of central components of campaigners’ visions for these courts.  

Irrespective of where or when children’s matters were to be heard, each state 
made it mandatory for all children’s court hearings to be conducted in camera, that is, 

54 Queensland, Parliamentary Debates, Legislative Assembly 28 August 1907, 472 (J.W Blair). 
55 Neglected and Criminal Children 1864 (Vic); Juvenile Offenders 1872 (SA); and Punishment of Juvenile 
Offenders 1875 (Tas). 
56 J. Boersig, 'Delinquency, Neglect and the Emergence of Children’s Rights Legislation in NSW', 
Newcastle Law Review 5, 2001, p. 121; R. Van Krieken, 1992, p. 88. 
57 Victoria, Parliamentary Debates, Legislative Council, 1 August 1906, 604 (Davies). 
58 Neglected Children 1905 (NSW) s12; Children’s Court 1906 (Vic) s18; State Children 1907 (WA) s23; and 
Children’s Courts 1907 (Qld) s4. South Australia and Tasmania did not make provision for custody of 
children awaiting trial. 
59 State Children 1895 (SA) s114; Neglected Children 1905 (NSW) s13; Youthful Offenders 1905 (Tas) s4; 
Children’s Court 1906 (Vic) s15; State Children 1907 (WA) s22; and Children’s Courts 1907 (Qld) s5. 
60 State Children 1895 (SA) s31; Youthful Offenders 1905 (Tas) s3. 
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in open court.61 The concept of open justice was a hallmark of common law justice 
and not one that legislators had previously been keen to interfere with. The 1850 
juvenile offender legislation in New South Wales, for example, was very clear that 
children would still be tried in open courts.62 It was not until 1890 that South 
Australia informally amended its existing procedures to close courts for children’s 
matters.63 At this time of increased concern for the welfare of children, however, the 
desire to protect children from the negative publicity and experience of open courts 
overcame any concerns about the risks of abuse of process associated with closed 
courts. Once again, the states differed in how they approached this provision. 
Victoria’s provision was extensive. It made the same general prohibitions as the 
other states but went further by empowering police officers to forcibly remove 
people and issue fines and imprisonment for failing to vacate the courtroom.  
Probation officers and mothers, sisters, or female friends of female witnesses under 
the age of eighteen years or of any female defendant were permitted to remain in the 
court.64 Queensland allowed ‘the representative of any organisation or institution 
interested in the care or reform of children’ to remain in the courtroom.65 This 
provision is significant in that the closing of children’s courts is said to have 
significantly curtailed the work of the child-saving organisations by removing a 
powerful forum for raising awareness’ of issues associated with child protection and 
juvenile justice.66 

Another powerful forum for raising awareness was, of course, the press.  
Prohibiting the publication of details of children’s court matters to protect the 
identity of juvenile offenders was an important concern for campaigners and 
parliamentarians. In debating the various Bills, parliamentarians in a number of 
states gave a variety of reasons for restricting the press. In Victoria, the Hon William 
Edgar spoke of the harm that ‘was done to child-life when children were brought 
before the courts today, and it was published…for that child was branded as a 
criminal for the rest of his days’.67 Mr Airey, Queensland’s Attorney General, 
thought that it was as much in the interests of parents to prohibit publication as it 
was in the child’s interests.68 Contradicting the fear that children would be unfairly 
labeled as criminals, concerns that the media had a tendency to make ‘heroes’ of 
child defendants were also used to justify the provision.69 

Even though the issue had been debated at length in all parliaments, only 
Western Australia and Queensland went on to place any restrictions upon the press 
in their initial statutes. Western Australia permitted press attendance in court but 
prohibited the publication of details of children’s court matters on the basis that the 
aim of the legislation was to ‘treat the children not as criminals but as poor 

61 State Children 1895 (SA) s114; Neglected Children 1905 (NSW) s13; Youthful Offenders 1905 (Tas) s4; 
Children’s Court 1906 (Vic) s15; State Children 1907 (WA) s22; and Children’s Courts 1907 (Qld) s5.  
62 More speedy trial and punishment 1850 (NSW) s1. 
63 Anderson, Juvenile Courts, p. 335. 
64 Children’s Court 1906 (Vic) s15. 
65 Children’s Courts 1907 (Qld) s5.   
66 D. Scott and S. Swain, Confronting Cruelty, 2002, p. 56. 
67 Victoria, Debates, August 1906, 618 (Edgar). 
68 Queensland, Parliamentary Debates, Legislative Assembly, 23 October 1907, 1348 (Airey). 
69 Queensland, 1348 (Airey). 
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unfortunates.’70 Queensland, on the other hand, explicitly excluded members of the 
press from attending children’s courts, but not necessarily from publishing details of 
matters heard in them. Some members of the press immediately saw this as 
problematic. Only two months after the Act was passed, the Brisbane Courier queried 
the operation of this section, arguing that ‘it is almost impossible for an example to 
be made of a culprit’.71 The paper reported that senior police magistrate Robert 
Ranking had been ‘inclined to agree’. He ‘wished it to be known’ that he had recently 
sent one juvenile offender to the reformatory for three years and another to 
Westbrook Reformatory for twelve months. ‘We wish not so much to punish crime as 
to prevent it’, he said, but ‘this could only be done with stern measures.’72   

Ranking’s views on the necessity for ‘stern measures’ are at odds with the 
vision for a compassionate, humane response to juvenile delinquents and highlight 
yet another issue where the vision for these courts was grander than what the 
legislation ultimately provided for. Concerns that police magistrates and judges 
would not have the specialist knowledge for this new court led to lengthy 
parliamentary debates as to who would be most appropriate. Victoria’s 
parliamentarians, for example, argued that highly qualified and experienced higher 
court judges should not be bothered with trivial children’s matters.73 Instead, it was 
suggested that the most suitable person might be ‘a widow of about the age of fifty’ 
or ‘philanthropic ladies’.74 Others thought it preferable to appoint someone who had 
not been ‘contaminated in any way through association with criminals, that he 
should not be hardened by knowing too much about crime.’75 Concerns were also 
raised that whoever was to preside over these courts ought to have experience and 
expertise in dealing with children and juvenile delinquents.76  

The ideal bench, it seems, would be comprised of officers who would be 
experienced in dealing with children, but not too experienced in criminal justice 
because children’s matters would be a waste of their time; they should be 
experienced in crime, but not so much that they were hardened to it. Of all of the 
items on the reformers’ wish list, this one promised to be the most difficult to satisfy. 
Given the seriousness of the task these courts would be charged with, the issue of 
who should preside over the courts was the subject of considerable debate. South 
Australia’s Minister for Education, for example, argued that power to determine 
sentences should be given to the State Children’s Council rather than justices who, he 
said, could do more harm than good in sentencing a child of ten years to three years 
in a reformatory where children might be exposed to ‘evil influences.’77 This view 
was echoed elsewhere. In Queensland, calls were made for judges ‘with a special 
aptitude for successfully dealing with children’.78 An editorial in the Geelong 

70 Western Australia, Parliamentary Debates, Legislative Council, 23 October 1907, p. 307. 
71 ‘The Children’s Court’, Brisbane Courier, 17 January 1908, p. 4. 
72 Brisbane Courier, p. 4. 
73 Victoria, Parliamentary Debates, Legislative Council,1 August 1906, p. 604 (Davies). 
74 Victoria, 604 (Davies). 
75 Victoria, 604 (Davies). 
76 Victoria, 604 (Davies). 
77 South Australia, Parliamentary Debates, Legislative Council, 31 October 1895, 2018 (Minister for 
Education). 
78 Queensland, Parliamentary Debates, Legislative Assembly 30 October 1907, 491 (Davey). 
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Advertiser suggested appointing police magistrates would be ‘radically wrong, in that 
it fails the first essential, that of providing a court competent to understand the child 
and competent also to inspire confidence in the child.’79 The article claimed that 
police magistrates or honorary justices would lack the requisite specialist knowledge 
and would not have the time to give children’s matters the attention they deserved. 
Bearing in mind that ‘a mistaken decision in the case of a child may mean all the 
difference between a life of honourable work and one of crime’, a great deal would 
be riding on the decisions of the bench.80 

Such a view was not shared by the Victorian parliament, nor the other state 
legislatures, it would seem. Alley notes that the Victorian Attorney General at the 
time had no desire to spend any money on the scheme, choosing instead to rely on 
existing magistrates.81 Like Victoria, South Australia and the other states ultimately 
appointed special magistrates, police magistrates and/or justices of the peace to the 
bench.82 No provision was made by any jurisdiction for these judicial officers to 
possess any particular qualifications with respect to children or criminal justice 
procedure. The appointment of police magistrates and justices of the peace was likely 
another pragmatic decision. It may have had the benefit of making a larger number 
of judges available for children’s court hearings, but it represented a significant 
curtailment of the vision for these courts. 

The makeup of children’s court benches was an important issue given the 
extraordinarily wide range of offences these courts would be hearing. Each Act 
included broad provisions for these courts to hear and determine all offences 
committed by children.83 Justices of the peace, then, could potentially hear a larger 
number of indictable offences in these courts than might be heard in ordinary 
magistrates’ courts.84 The jurisdiction of these courts was also problematic. The 
legislation effectively created a system whereby children who otherwise might have 
been simply cautioned by police officers and let go were now to be brought before a 
court and thus brought within the criminal justice process.85 Again, this outcome 
seems at odds with the vision for these courts. 

In addition to dealing with offences allegedly committed by children, New 
South Wales and Western Australia took the unusual step of also giving their 
children’s courts jurisdiction to deal with offences alleged to have been committed by 
adults against children.86 The provision was a significant one, resulting in an even 
greater number of offences, like sexual offences against children, potentially being 
heard in these courts. There was no debate on this section in either jurisdiction so the 

79 Geelong Advertiser, 13 July 1906, p. 2. 
80 Geelong Advertiser, 13 July 1906, p. 2. 
81 Alley, History and Development, p. 12. 
82 State Children 1895 (SA); Neglected Children 1905 (NSW); Youthful Offenders 1905 (Tas); Children’s Court 
1906 (Vic); State Children 1907 (WA); and Children’s Courts 1907 (Qld). 
83 State Children 1895 (SA); Neglected Children 1905 (NSW); Youthful Offenders 1905 (Tas); Children’s Court 
1906 (Vic); State Children 1907 (WA); and Children’s Courts 1907 (Qld). 
84 K. Warner, 'The Legal Framework of Juvenile Justice', in R. White & C. Alder (eds.), The Police and 
Young People, Melbourne, Cambridge University Press, 1994, p. 30.  
85 King, Day, and Delfabbro, Specialist Courts, p. 40. 
86 Neglected Children 1905 (NSW); State Children 1907 (WA). 
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reasons for such a provision remain unclear. There is also very little evidence of these 
provisions actually being used in relation to offences committed against children. 

In terms of punishment, the priority for campaigners—particularly child 
savers—was to reform and rehabilitate rather than punish, as had been the case with 
earlier juvenile offender legislation. To that end, strategies such as probation and 
admonition rather than conviction were proposed with a view to ensuring children 
did not begin their adult lives with the stigma of criminal records.87 This was an area 
in which the states satisfied the requests of campaigners. Each gave their judicial 
officers broad discretionary powers to punish offenders as they saw fit. This included 
powers to ‘admonish’ the child rather than convict them;88 commit them to an 
institution; order a period of probation; fine the child’s parents; or agree to 
punishment suggested by relatives.89 But, as the example with Magistrate Ranking 
demonstrated, the issue of judicial discretion was problematic.  

Victoria was the only state to include a broad statement as to the theoretical 
approach of these courts. Section 28 of the Children’s Court Act 1906 stipulated that 
hearings should be guided ‘by the real justice of the case without regard to legal 
forms and solemnities and shall direct itself by the best evidence it can procure or 
that is laid before it’.90 This provision, introduced by lawyer Norman Bayles, mirrors 
the Illinois Juvenile Court Act 1899, one of the earliest children’s court statutes in the 
United States where the intention was to adopt entirely new systems of evidence and 
procedure for children’s matters.91 Victoria, on the other hand, did not introduce new 
systems.92 Indeed the draft provision introduced by Mr Bayles was more extensive, 
providing that any evidence that would assist the magistrate in dealing with the case 
should be permitted whether it would be admissible in an adult court or not. Other 
parliamentarians who appear to have reluctantly accepted the first part of the 
provision rejected this suggestion in relation to admissible evidence.93 Unlike the 
earliest children’s courts in the United States, Australian states largely retained both 
the ordinary rules of evidence and adversarial process, a situation that suggests that 
the first Australian courts were effectively adult courts with children in them.94  

 
Conclusion 
 
Australia’s children’s courts have now been administering justice to juveniles for 
well over a century. In 2013 Allan Borowski, leading the first national review of these 
courts, described them as ‘a natural social laboratory of experimentation and 

87 Queensland, 23 October 1907, 1347 (Airey). 
88 Children’s Courts 1907 (Qld) s6. 
89 State Children 1895 (SA) s36. 
90 Children’s Court 1906 (Vic) s28. 
91 Illinois Juvenile Court Act 1899 Ill. Laws 131. 
92 S. Wizner, ‘The Child and the State: Adversaries in the Juvenile Justice System’, Faculty Scholarship 
Series, Paper 1859, 1972, 
http://digitalcommons.law.yale.edu/fss_papers/1859?utm_source=digitalcommons.law.yale.edu%2Ffss_
papers%2F1859&utm_medium=PDF&utm_campaign=PDFCoverPages (accessed 5 June 2017). 
93 Alley, History and Development, p. 12. 
94 King, Day, and Delfabbro, Specialist Courts, p. 40. 
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comparison.’95 Whereas the national review looked forward to the future of these 
courts, this paper instead looked back to the legislation that first created these courts 
across the nation. 

Notwithstanding the vision that reformers had for these courts, it is clear that 
the legislation that was passed was dogged by the practicalities of administering 
criminal justice across large geographical, and presumably under-resourced, areas.  
Indeed, Victoria’s 1906 Children’s Court Handbook noted that the work of the court 
would be akin to ‘pioneers in some newly-discovered country…[who] must to a 
large extent rely on their own resources.’96 The choice to use magistrates who were 
already working in ordinary courts and the flexibility to hear matters in the same 
buildings as ordinary courts are examples of the curtailment of the vision that many 
had for these courts. In the end, there was very little to distinguish children’s courts 
from adult courts.  

Focusing on legislation as it has, this article has demonstrated that while the 
Acts each shared the same basic structure, they also differed in many respects.  
Comparing these courts and their unique histories provides a sense of the 
possibilities for such reform and the inconsistencies in their creation. Comparing the 
grand vision informing the Acts to the Acts as passed can tell us much about social, 
political, and legal attitudes towards children and juvenile delinquency, as well as 
enhance understanding of criminal justice and law reform processes more broadly.  
Dorothy Scott has argued that: 

 
[r]eform happens when people have a dream which leads them to do 
the job in a different way. That's what the reformers of yesterday did 
as they faced their reality. They did it with a dream of how it could be 
different. That too is our task as we face the complex challenges of 
today's reality.97 
 

This article reminds us that realising dreams of doing things differently will often 
depend on the commitment and cooperation of others who may have more practical 
concerns. In Australia, such concerns resulted in the passing of legislation creating 
courts that immediately fell short of the vision reformers had for them. 
 

95 A. Borowski, 'Whither Australia’s Children’s Courts? Findings of the National Assessment of 
Australia’s Children’s Courts', Australian and New Zealand Journal of Criminology, vol. 46, no. 2, 2013, pp. 
269–70. 
96 Alley, History and Development, p. 13. 
97 Scott, Yesterday’s Dreams, 1998, p. 14. 
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